










THE 
NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOL. LV PLAINFIELD, N. J., JANUARY, 1932 No. I 





EDITORIAL NOTES 





THE PROPOSITIONS for improving our Court system laid down by the 
JourNnaAL last month have received a few responses, one of which we pub- 
lish elsewhere. The one by the Dean of the Plainfield Bar, Mr. Stillman, 
is frank, and agrees with us only in part, as was to have been expected. 
This is one of the troubles in this State; the lawyers all desire reforms, 
but do not agree on them, and, until the leaders of the Bar do meet in 
mind upon them, few are likely to pass the Legislature. The chief objec- 
tion of Mr. Stillman appears to be as to the unanimity of all twelve in a 
jury trial, although he also disapproves of relegating the grand jury to 
the background. We admit the latter matter has, plainly, two sides, but 
we do not feel so as to the unanimity of jurors. Consider, for instance, 
a well-known criminal case of recent years. The indicted party on a first 
trial was neither convicted nor absolved because the jury stood eleven for 
conviction and one for acquittal. It was perfectly apparent from the evi- 
dence that he was guilty. On a second trial he was convicted. An appeal 
reached the Court of Errors and Appeals. It decided, by one majority, 
that the conviction was right. Why should a higher Court conclude the 
case with a bare majority, when one out of twelve jurymen kept a verdict 
in the first instance from being rendered? We do not hold that a mere 
majority in even a civil, much less in a criminal case, should decide an 
issue, but three-fourths, or at least ten, should do so. 

Another lawyer, of State-wide prominence, whom we asked to criti- 
cise Our propositions or commend them, writes us as follows: 


“Back in the ’gos, I was quite active in efforts to reform the judicial 
system of our State, and found nothing important could be accomplished 
because of discordant views of the lawyers and unwillingness of the 
members of the Legislature to study the matter seriously. Subsequent 
efforts to reform our judicial system have also failed. I have reached the 
conclusion that nothing radical enough to be beneficial can be done until 
the public feels more acutely than at present the deplorable condition of 
our Courts, and especially the administration of the criminal law, which 
I think has almost completely broken down. For this reason, I do not 
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feel sufficiently up to date on the subject to make any contribution to the 
discussion of much value.” 


In other words, general discouragement as to the “discordant views” 
of even the best attorneys, for this writer would only have considered the 
subject with the flower of the Bar. 

We also print on another part an abstract of the report of the Judicial 
Council of this State to the Governor as required by the 1930 Act creat- 
ing the Council (Laws, p. 1085), but the subjects are too numerous 
for any detailed comment at present. Generally speaking, the Council has 
performed an excellent service, and it remains to be seen what will come 
of their suggestions. We also publish the recommendations of a Com- 
mittee of the Hudson County Bar Association relating to the laws affect- 
ing fiduciary corporations, banks, etc., in connection with their “practice 
of law.” On the whole this number contains much “food for reflection” 
on the part of our readers. 





Still another communication has come to us, this one being rela- 
tive to our note in the December number (page 347), concerning the prop- 
osition of the New York County Lawyers Association “that aspiring can- 
didates for the profession of the law should have a pre-examination as to 
character and fitness before enrolling their names as students.” One com- 


ment simply was that a similar rule might well be put into effect in 
New Jersey. The writer of the communication, who has just had his 
examination at Trenton (it must be he has passed it creditably) appears 
to have much common sense and a good understanding of what the pro- 
posal would mean. He writes: 


“I have read with interest your editorial note and comment on the 
suggested pre-examination as to character and fitness before enrolling 
one’s name as a law student. 

“Mindful of the fact that I have recently taken the New Jersey State 
Bar examination and thus, as one not far removed from college and law 
school days, I feel that I, perhaps, am in close proximity to totally agree 
with you in a doctrine which I have always endeavored to stress. The 
essence of the proposed examination being directly pointed to keep the 
obviously unworthy out of the legal profession, the object therefore would 
be twofold. It would, first, disclose to the candidate that he was not fit 
for the profession or that he did not possess that intangible ‘legal apti- 
tude.’ The examination would further eliminate the overflux of aspirants 
for this great profession by an elimination, not after five or six years 
study, but, before the student went on spending time and money when his 
qualifications would be acceptable and advantageously used in some calling 
more designed for his trend of thought and general make-up. 

“There are perhaps many more advantages that may be placed on an 
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- examination of this nature, but, the underlying basis of the plan would 
be, I believe, as has been stated.” 


The more we consider it, the more we feel convinced that the New 
York County Bar Association has hit the right mark in a plan which 
would keep many unfitted young men from entering the Bar, and our cor- 
respondent states admirably the advantages of such a Court rule. Let it 
once be tried in New Jersey and the results can only be for the good of the 
Bar and of the public. 





i i i ll . 
acct ail eee 


It is quite apparent that the leaders of both parties in our newly- 
elected Legislature are in agreement that there have been too many officials 
appointd to draw salaries as “assistants,” etc., of the Legislaure at its 
sessions, and it is to be hoped they will also stand firmly to abolish such 
State offices as are really unnecessary and make every endeavor not to 
increase, but, if possible, to diminish taxation. Both parties have been to 
blame for extravagance in the past, and it is high time to call a halt to it. 
At the same time it will not be wise to so consolidate most of the State 
departments as to cripple the necessary work of the State. The propo- 
sition of consolidations deserves careful study. No doubt some would 
be advantageous, but others may not be. Mere politicians will object to 
any lessening of office-holders, but the general public does desire that all 
unnecessary officials, State and local, shall be abolished, and, where a cut 
in numbers is inadvisable, there should often be a return to salaries in 
accord with the times. A ten per cent. reduction in most cases would 
seem to be fair; in some cases twenty per cent.; in a few cases none. 
One of the important matters that needs overhauling is the State system of 
pensions. Some pension laws passed a half century and more ago are ill 
adapted to the present time, as the Pension Survey Commission well 
states. Enrolled under the system are 48,102 public employés, which is 
One per cent. of the population. There is no consistency in these laws. 
One employé must or may retire at 40, another at 50, another at 60, etc., 
without regard to their ability to continue to do first-class work. Some 
ought not to be pensioned at all. The remedy will be difficult, because 
of “influence,” but must be applied. 


= 





Congress, as was to have been expected, continues along absurd lines. 
Balloting has gone on for a long time to secure a President pro tem. of 
the Senate, and that Senate was kept days in debating whether President 
_ Hoover did right in agreeing to a moratorium for foreign debts, or was 
_ “governed by Wall Street” in doing it. In fact so disgusting were the 
remarks of Senator Johnson of California on the subject, and also in the 
House by Representative McFadden, that few, if any newspapers of 
either party, have had any good words for them. Happily, in the case of 
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McFadden, the Postmaster-General, as well as members of both parties in 
Congress, have sat down upon him with a good ton weight. He wrote an 
impudent letter to the P. M. General asking if it were true that the De- 
partment would not deal with him longer as to his “influence” in the 
appointment of postmasters in his District, etc., and the reply well said: 


“Apparently you are under a misapprehension with respect to the re- 
lation of Congressmen to postal administration. Legally, representatives 
in Congress have no responsibility or voice in the selection of personnel in 
the Postoffice or other Executive Departments. Because most of the 
Postoffice Department’s major activities are in the field, frequently re- 
mote from the post of duty of departmental heads, it has been the prac- 
tice of the Department to invite the advice in matters relating to local 
personnel, and in limited cases relating to local policies, of Congressmen in 
whose capacity and desire to be of service the Department has confidence. 
Both Republican and Democratic administrations have followed this prac- 
tice for many decades with undoubted benefits accruing to the service. 

“As the views which you expressed in the House of Representatives 
on the 15th instant, as set forth on pages 559 and 560 of the ‘Congressional 
Record,’ Volume 75, convince me that your advice will not be helpful to 
the Department, the heads of the several Postoffice bureaus have been di- 
rected from and after the date mentioned neither to invite nor to follow 
suggestions from you.” 


It is to be hoped the same lesson will be taught Senator Johnson and 
others who have and will spend their time in troducing the President of 
the United States. 





In November last about 100,000 voters appeared and voted in Union 
and Morris counties, this State, for a Governor. In December, at an 
election for a Representative in Congress to succeed Congressman Ack- 
erman, who had deceased, about 62,000 voters voted. That is to say, 38,- 
000 previous voters stayed at home. The elected man, Percy H. Stew- 
art, received 1,933 majority. No one knows what majority he or his chief 
opponent would have had if those 38,000 had also voted. Until the 
dawn of a new day we shall continue far from having a government in 
which every elector has and takes a proper part. More’s the pity! 





The attempt of some members of the Essex County Bar Associa- 
tion to “endeavor to prevent political considerations from outweighing 
fitness” in the selection of candidates for any office connected with the 
administration of justice in the State met with falure, as, at its meeting 
early in December a proposed amendment to its Constitution to the effect 
above named was voted down. Somehow, sometime, some authorized 
body of the Bar in each county, or in the State, perhaps a carefully selected 
Judicial Council, will be empowered to advise and compel the Governor 
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to make only fit judicial appointments. Our Supreme Court Justices have 
long been without taint, but all lawyers know this cannot be said of some 
in the lower Courts, where the selection has been by political influence 
and not because of recognized ability. 





The Committee in Basle, Switzerland, to report on the ability of 
Germany to continue paying reparation and interallied debts to other 
countries has reported. It gives something for our Congressional in- 
adepts to stew over, but the situation is there and illuminating. Either 
there must be another general moratorium, or some cancellation of national 
obligations applicable alike to Europe and America. Our country can- 
not afford to “withdraw wholly from European affairs,” as Senator Borah 
would have us do. We must meet the issue squarely and honorably, as 
becomes a great nation which is not a Shylock. Reduction of arma- 
ments and of reparations seems to be the only solution for peace and 
good will. As to the interallied debts, that is another question. 





THE NEW JERSEY SIGNERS OF THE DECLARATION OF 
INDEPENDENCE’ 





In the year 1776 five members of the New Jersey delegation to the 
Continental Congress at Philadelphia had the great privilege of affixing 
their signatures to one of hte most momentous documents in history. On 
February 14 of that year New Jersey had decreed that William Liv- 
ingston, John Dehart, Richard Smith, John Cooper and Jonathan Dick- 
inson Sergeant should “be delegates to represent this Colony in the Con- 
tinental Congress for the space of one year, or until others shall be legally 
appointed in their stead.” However, upon June 22 of that same year, 
New Jersey whimsically changed its mind and representatives, and, mak- 
ing use of that saving clause, “proceeded to the election of delegates to 
represent this province in Congress, when Richard Stockton, Abraham 
Clark, John Hart, Francis Hopkinson and Dr. John Witherspoon were 
elected by ballot to serve for one year, unless a new appointment be made 
before that time.” 

The New Jersey Congress gave them the following instructions : 


“We empower you to join with them [the delegates of other Col- 
onies] in declaring the United Colonies independent of Great Britain, 
entering into a Confederacy for union and common defense, making treat- 
ies with foreign nations for commmerce and assistance, and to take such 
other measures as to them and you may appear necessary for these great 
ends, promising to support them with the whole force of this Province; 
always observing that, whatever plan of confederacy you enter into, the 





mond before the Basking Ridge Historical Society, and published at our re- 
quest. 
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regulating the internal police of this Province is to be reserved to the 
Colony Legislature.” 


And so, on June 28, 1776, Francis Hopkinson appeared in Congress 
with these resolutions and was made a member of the Committee for pre- 
paring the plan of Confederation, and on that same day the Committee 
submitted its “draught.” The Declaration purports to have been signed 
by all five, but the date upon which they did so is not stated by any 
reputable document or authority. There is some discussion upon this 
matter, but there is no point of our entering upon it here. Rather, we 
have to deal with the personalities and minds of these Signers and their 
position in the world of their times. 

Heading the list is Richard Stockton, an extremely prominent lawyer 
in the State, whose ancestors were very early settlers, owning thousands 
of acres of land, including the present site of Princeton. The Stockton 
family had emigrated from England to escape the persecutions which all 
dissenters had experienced from the restored dynasties of the Stuarts. 
They first settled near Flushing, Long Island, and then moved to Jersey, 
where Richard’s father finally settled in the neighborhood of Princeton. 
Richard Stockton was born there October 1, 1730. He was educated in 
the best possible manner, spending two years at the Academy at Not- 
tingham, Maryland, under the Rev. Samuel Finley, and then went to 
the College of New Jersey, from which he graduated in the year 1748, 
at Newark. He was soon admitted to the Bar and became a very eloquent 
and distinguished advocate. It was through his offices in 1766 that Dr. 
Witherspoon was finally persuaded to an acceptance of the Presidency of 
Princeton. In 1767 he was made a Member of the State Council, and 
in 1774 was appointed Judge of the Supreme Court. For a fuller descrip- 
tion of his life one may consult encyclopedias and sundry biographies 
whose details I do not undertake to reproduce. Richard Stockton was 
representative of the highest type of American statesmen during the 
Revolution; in public life he was an able lawyer and honored public 
servant; in private life a well-bred gentleman, possessing wealth and great 
personal charm. His lovely mansion “Morven” is still preserved in its 
original condition on Stockton street, Princeton, one of the finest examples 
of the simple and attractive style of American architecture in the 18th 
century. 

Stockton was one of our country’s early pacifists and did his best 
to maintain peace between the Colonies and England. In 1774 he wrote 
Lord Dartmouth a paper suggesting “An Expedient for the Settlement 
of the American Disputes,” which was of as little avail as many of the 
other like suggestions vainly advanced in those turbulent times. But recog- 
nizing the prevalent spirit of rebellion and its justification, he changed his 
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views, and next we see him serving as a member of that famous New 
Jersey delegation, “empowered to declare for the independence of these 
United Colonies.” It is interesting to note that immediately after the 
‘ signing he became a candidate for the governorship of the State, having 
~ as his opponent the distinguished William Livingston. The election was 
by joint ballot of the Assembly and Legislative Council, and “on the first 
balloting the votes were equally divided, and it was not until the next 
' day that the two parties coalesced in the support of Livingston.” Having 
_ recourse to a certain ancient chronicler, as it were, one Dr. Gordon in his 
_ “History of the Revolutionary War,’ we read his solemn statement, 
concisely setting forth the real reason for Mr. Stockton’s defeat. Here is 
the actual text: 


“The New Jersey Legislature in the following September [of the 
year 1776] chose William Livingston, Esq., a gentleman of the law, and 
of first rate abilities, to be their Governor. There was an equal number 
of votes for him and Mr. Stockton; but the latter, having just at the 
moment refused to furnish his team of horses for the service of the public, 
and the Legislature coming to the knowledge of it, the choice of Mr. Liv- 
ingston took place immediately.” 
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In 1777, while he was still a member of Congress, Mr. Stockton’s 
lovely ‘““Morven” was visited by the Hessians. ‘The house was pillaged, 
the horses and stock were driven away—the furniture was converted into 





t firewood and (alas) the old wine stored in the cellar was drunk up.” The 
’ owner had only time to withdraw to the home of his friend, John Covenr 
f hoven, in Monmouth county, where his safety was betrayed by the Tories 
| of that vicinity. He was captured and thrown into the “gaol” in New 
. York City, where he was subjected to such severe treatment that he never 
s recovered his health. Such was his case that Congress was compelled to 
s take special action and adopted the following resolution that led to his 
e release : 
. “Whereas Congress hath received information that Richard Stock- 
at ton, Esq., of New Jersey and a member of this Congress hath been made 
ts a prisoner and ignominiously thrown into a common jail and there de- 
- tained: Resolved, that Gen. Washington be directed to make imme- 
h diate inquiry into the truth of this report; that he send to Gen. Howe 
remonstrating against this departure from that humane procedure which 
has marked the conduct of these States to prisoners who have fallen into 
st > their hands; and to know of Gen. Howe whether he chooses this shall 
te » be the future rule for treating all such on both sides as the fortune of war 
at ’ may place in the hands of either party.” 
he 


Richard Stockton died in Princeton, 1781, a few weeks past fifty, an 
honored and admirable American. 
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And next we come to Abraham Clark, of whom we shall have a 
briefer sketch, since he was a somewhat more obscure Signer and leaves 
us fewer memorials of his eminence. He was born in Elizabethtown in 
1726, received a good education, was especially interested in mathe- 
matics and civil law, and “engaged in surveying and conveyancing.” He 
became Sheriff of Essex County and served in the Continental Congress 
a number of years. He was a leading member of the New Jersey Legis- 
lature and was father of what became known as “Clark’s Law,” which 
regulated Court practices and aroused the ire of a goodly number of 
able lawyers. He is said to have given legal advice gratuitously and to 
have been called “the poor man’s counsellor.” In 1787 he was elected a 
delegate to the Convention that drew up the Federal Constitution in that 
same year, but did not attend and was vehemently opposed to its adoption. 
In Congress he did his little bit as a public servant and guardian of the 
public interests by presenting a resolution to prohibit all intercourse with 
Great Britain until full return was made to our citizens for the losses they 
had sustained at the hands of British vessels, and till the western ports 
should be given up. Here is the impression that Abraham Clark makes 
upon one authority upon the subject—Miss Mary S. Clark: 


“Somehow he impresses one with a doubt as to his wisdom, but not 
as to his sincerity. That he meddled with Practice Acts, although not a 
lawyer ; that he advocated a paper currency; that he antagonized the Con- 
sittution, and that he committed himself to the absurdity of ‘non-inter- 
course’ as a remedy for wrongs, indicate to me that he was more positive 
than reasonable. I can imagine what sort of man he was—forceful but 
erratic, honest and patriotic but wrong-headed—and he has reaped his 
reward in being practically forgotten by succeeding generations.” 


This is rather a one-sided view of the man, perhaps too personal and 
critical in the main, possibly without means of justification, and certainly 
not comprehensive enough nor very exact. An historian very rarely ad- 
vances his views upon any character as final, and, when he does so, has 
sufficient material to bring forth to their support; and so we may read 
the statement and make our own reservations. 

Third in our list of signers is John Hart, a plain, simple-hearted, 
honest “son of the soil” (so to speak), given the not too original title 
of “Honest John Hart;” endowed, as one may suppose, with all the good, 
solid, homespun virtues which that appellation implies. He was a farmer 
of Hopewell township and, when the election of June, 1776, was held, he 
was named as one of that delegation because of his enthusiastic advocacy 
for the cause of independence. Hart was the owner of a grist mill, saw 
mill and fulling mill at Rocky Hill, which were all later destroyed by the 
British. He held two important offices during his political career, namely, 
“Speaker of the Assembly of New Jersey,” and “Chairman of the Coun- 
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cil of Safety.” Referring again to Miss M. S. Clark, we find that “Hart 
suffered sore trials by reason of his patriotism. His stock and farm were 
destroyed by the Hessians, his family was forced to fly and he hid in the 
forest, never venturing to sleep twice in the same place, and suffered the 
greatest distress until Washington won at Trenton and Princeton in 1777. 
He was tall and well proportioned, with very black hair and blue eyes, and 
he was much loved by his neighbors. He died in 1780 and was buried in 
what is called ‘John P. Hunt’s Burial-ground’ about two and a-half miles 
from his residence.” 

The man is so generally unknown that only five of his letters are ex- 
tant. Dr. Emmet, the atfthority on autographs, says that no genuine let- 
ter or document of Hart is in existence “that does not show his lack of 
scholarship, either in spelling, misuse of capital letters or want of punc- 
tuation, and that his signed letters appear to have been written by some- 
one writing a very similar hand to that of the Signer, without betraying 
his deficiencies.” 

The fourth member of the delegation was Francis Hopkinson, law- 
yer, poet and statesman. Since he is rather to be identified more with 
Philadelphia and the State of Pennsylvania than with New Jersey, I 
shall not give much time to a consideration of his life and public prom- 
inence. He did reside at Bordentown for a number of years and during 
that period he served as one of the State’s Congressmen. He was not 
only a lawyer and Judge, but was well versed in the science of his day, 
and also in music and painting. He composed the airs for his own songs, 
and in 1778 published a humorous ballad, well-known at that time, describ- 
ing the alarm aroused by the attempt of certain Bordentowni patriots to 
blow up the British ships at Philadelphia by means of torpedoes enclosed 
in kegs and floated down the Delaware. Francis Hopkinson died in 1791 
at the age of 54, a Signer of the Declaration while still under forty, a 
man of whom New Jersey can well be proud, though he is not one of her 
native sons. 

The last of the Signers is the impressive figure of the Rev. John 
Witherspoon, D. D., President of the College of New Jersey for more 
than a quarter of a century. He was not a native of this country, but 
came from Paisley in Scotland, by what circumstances I have mentioned 
above. He brought with him a reputation of high character as a scholar, 
an author, a theologian and eloquent preacher, and was able to trace on 
his mother’s side an unbroken line of ministerial ancestry through a period 
of two hundred years to the great reformer, John Knox. He became an 
ardent partriot of this his adopted country, and his unequivocal stand 
upon the question of national independence, his important public position 
before the country, his learned discourses, lectures, essays, treatises on 
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political, moral and theological themes, all combined to bring him great 
prominence. It is said of him that if the greatness of a man is to be 
measured by the influence he has exerted on other minds, then John With- 
efspoon must be remembered as one of the foremost men of the Republic 
during its heroic period. We have a very interesting word picture of the 
man and his characteristics from the rather too facile pen of a certain 
Rev. Dr. John Krebs, who composed in the over-elegant and florid style 


of his age: 


“When the Declaration of Independence was under debate, doubts 
and forebodings were whispered through the hall. The House hesitated, 
wavered and for a while liberty and slavery appeared to hang in even 
scale. It was then that an aged patriarch arose—a venerable and stately 
form, his head white with the frost of years. Every eye went to him with 
the quickness of thought. He cast on the assembly a look of inex- 
pressible interest and unconquerable determination. “There is,’ he said, 
“a tide in the affairs of men.” We perceive it now before us. To hesitate 
is to consent to our own slavery. That noble instrument upon your table, 
which ensurse immortality to its author, should be subscribed this very 
morning by every pen in the House. He that will not respond to its ac- 
cents and strain every nerve to carry into effect its provisions, is unworthy 
the name of freeman. For my own part, of property I have some, of reputa- 
tion more. That reputation is staked, that property is pledged, on the is- 
sue of this contest; and although these gray hairs must soon descend 
into the sepulchre, I would infinitely rather that they descend thither by 
the hand of the executioner, than desert at this crisis the sacred cause 
of my country.” 

From which glittering effulgence of speech and ostentatious use 
of the “high style’ we may glean that Dr. Witherspoon stood emphat- 
ically for the independence of these Colonies. All through the Revolution 
he worked zealously for the success and the welfare of this country, and 
after the War, when the reconstruction period set in, he turned his atten- 
tions more fully to Princeton and his College upon which he conferred 
many benefits during his regime. Upon November 15, 1794, he died 
at “Tusculum,” his country estate near Princeton (named in the classic 
vein after that more famous villa of Cicero). Upon his tombstone in 
that quiet Presbyterian cemetery there is fitly inscribed this phrase— 
“Veneratus, dilectus, lugendus omnibus’—‘‘venerated, beloved, lamented 
by all.” S. D. ATKINS. 
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JUDICIAL REFORM 
JUDICIAL REFORM 


To the Editor of the New Jersey Law Journal: 

Sir: I was quite interested in the suggestions made by you in your 
December number, and the nine points which you say might give us some 
relief from present conditions. At your request I am going over these 
points, and, as a result of my many years’ experience at the Bar, I might 
suggest the following: 

First: ‘As automobile accidents and litigation will continue, 
and probably will increase, it would appear that in every county there 
should be one special Judge sitting all the year except during August, to 
hear quickly and determine such cases.’ My reaction to this is that the 
best way to prevent jury trials in these small matters would be to insist 
that the complainant deposit $60 with the Court before calling the jury. 
I am quite sure that this would do away with most of the demands for 
juries in small cases. The special Judge could probably handle the others. 

Second: I do not agree with you that the “grand jury should be 
abolished and prosecutions begun by the Prosecutor of the Pleas on infor- 
mation instead of indictment.” In some cases the grand jury are supe- 
rior to the Prosecutor, and are selected from a higher type of men than the 
ordinary juryman. I much prefer the old practice. The appointment of 
Prosecutors by the Governor does not always produce the best results. 
The County Bar Association should be considered before such appoint- 
ments are made and not, as now, put on a political basis. 

Third: That “petit juries be abolished in civil cases and called only 
in criminal matters and cases of felony, and to be specially called by one 
special Jury Commissioner to be appointed in each county by the Su- 
preme Court Justice holding the Circuit, and that verdicts of juries should 
be by agreement of three-fourths instead of unanimity.” In my judg- 
ment this could only be secured by a Constitutional Amendment, as our 
Constitution says distinctly: “Right of trial by jury shall remain invio- 
late, but the Legislature may authorize a trial of civil suits if the matter 
does not exceed $50, by a jury of six men.” Certainly this cannot be 
changed unless a Constitutional Amendment is made. We all know how 
difficult it is to make the slightest change to secure relief through the 
Legislature. It might be that the Legislature would grant relief, but the 
appeal to the people seems always to result in non-action. Constitutionally 
and mentally the people do not want the Constitution touched in legal mat- 
ters. At least this has been the result of a great many attempts, and I am 
still for a unanimous decision by a jury instead of a decision by three- 
fourths of its members or even a majority. 

Fourth: As to the fourth point, that “fewer appeals should be per- 
mitted in civil cases, and the abolition of defenses in criminal hearings and 





12 THE NEW JERSEY LAW JOURNAL 


appeals that are merely technical,” it would largely depend upon the 
Judge trying the case in question. If he is in the habit of making many 
mistakes in his charge and decisions on points of evidence, the appeal 
should certainly be allowed. If in his judgment the points raised for ap- 
peal are not sufficient, he should certainly not allow the appeal, and let 
the appellant go to the heavy expense of carrying his case to the Court 
of Errors and Appeals. 

In the matter of criminal appeals, the present practice seems to me 
about as near perfect as can be. An appellate Court does examine the 
evidence and is authorized to increase or decrease penalties without return- 
ing the cause for trial below, but of course the appellant may choose to 
have the alternative of either accepting the decision of the Appellate Court 
or demanding a new trial. 

Fifth: I do not think anyone could object to the consistent reduc- 
tion in the number of State and municipal officers, and the decrease of 
salaries commensurate with the present depression and in accordance with 
lower living costs. Whether our best citizens will undertake to hold office is 
another question. The “politician” is in a business and seems to be a neces- 
sary product of our civilization. Without him our government could 
hardly go on, as he alone has the time and money to devote to this sub- 
ject, the ordinary citizen being too busy with his own business to care 
for anything but extraordinary political matters. 

Sixth: I certainly agree that the session of the Legislature should 
be restricted to two months, and only called in special session under cir- 
cumstances of real emergencies, and this is what has long been desired, 
but so far has been impossible of accomplishment, owing again to the diffi- 
culty of securing an Amendment to our Constitution. 

Seventh: That Judges should not be supplanted in office for po- 
litical reasons we all agree, but, if you refer to the Supreme Court Judges, 
it has been the history of this State that politics have been largely kept out 
of this high Court, and the Governors have been almost universally fair 
in seeing that the proper men were appointed irrespective of politics. This, 
of course, does not always apply to our county Judges, nor perhaps to our 
Circuit Court Judges. How to remedy this when such appointments are 
made by the Governors, who are sometimes rabidly partisan, it is difficult 
to see. The same might be said of the Prosecutors of the Pleas. 

Eighth: As to the publicity given to pardons, i. e., the evidence which 
constrains the Court of Pardons to pardon offenders who are committed 
to the State Prison, I doubt if the present plan can be improved upon, as 
it is a high Court composed of the Governor, the Chancellor and six 
Judges of the Court of Errors and Appeals, or a major part of them. I 
would certainly trust such a body of men rather than the general pub- 
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fic, by giving to the public the evidence which constrains the Court of 
Pardons to go into the matter. 

Ninth: “Primary election, if continued, to be held not more than 
two months before the fall election.” I think the State made a great 
mistake in departing from the Convention system. This was largely 
thrown upon us through the administration of Governor Wilson. The 
result of this is that we really have two elections, and only a large pock- 
etbook is able to carry it over. The old Convention system to my mind 
produced a higher class of men for our legislative halls than can be pro- 
duced by the primary system. In my early days I was a delegate to many 
of these Conventions, and my experience was that an effort was always 
made to secure the best man for the place irrespective of his financial con- 
dition. It would be a long step in advance if we should return to the 
old Convention system adopted by our forefathers at the time of the adop- 
tion of the Constitution. In other words, we are tending towards a de- 
mocracy instead of a republic as established by our forefathers, and which 
worked so well for so long a period of time. 

I do not think we can improve upon our Supreme Court, or the 
method of choosing it, but I do think that, to relieve the present conges- 
tion, the Chief Justice should be allowed to appoint temporary Judges with 
full power, or Supreme Court Commissioners to act in needed places with- 
out juries, where the calendar is so congested that it is almost impossible 
to work it out for two or three years. This seems to me the solution of 
this side of the question. 

I still believe that our Constitution should be amended, however, so 
that we shall have an independent Court of Errors and Appeals. It is 
silly that we are almost if not the only State in the Union still sticking to 
the idea of lay Judges attached to the Court of Errors—often men of no 
legal training, and sometimes appointed only to repay a political debt, be- 
sides overworking our Supreme Court Judges, who have to go into the 
double capacity of acting as Supreme Court Justices, and in addition pass 
on their own decisions in the Court of Errors, the only restriction being 
that the particular Justice giving the opinion in the Court above 
should not sit in the Court above. 

WitiiaM M. STILLMAN. 


Plainfield, N. J., Dec., 1931. 
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JUDICIAL COUNCIL’S REPORT ON COURT REFORMS 


On December 16 the Judicial Council of New Jersey reported to Gov- 
ernor Larson, and of it the following is an abstract: 

Recommendations were presented, the report declared. “with a view 
primarily to relieving the congestion in the Courts as speedily as possible 
so that litigants may have a prompt trial and as rapid a disposition of 
their cases on appeal as the present constitutional restrictions will permit.” 
The chief points were: 

That four new Circuit Court Judges be appointed to handle the enor- 
mous growth of civil cases in certain Circuits, notably Essex, Hudson, 
Bergen, Passaic, Union, Camden, Middlesex, Monmouth and Mercer. 

That six special Supreme Court Commissioners be appointed on a 
bi-partisan basis to do full-time work in disposing of certain matters oth- 
erwise handled by Circuit Court Judges, or by Referees on fee. 

That in counties where there are more than two Common Pleas Court 
Judges the Supreme Court Justice presiding over the Circuit assign the 
Judges so that each should perform such classes of work as, in the Jus- 
tice’s opinion, would prove most expeditious. 

That all trial Judges be obligated by statute to dispose of cases within 
two months after they are tried or submitted. 

That Chapter 388, Laws of 1931, which abolishes appeals from 
Workingmen’s Compensation cases to the Common Pleas Court and makes 
them reviewable only by certiorari in Supreme Court, be repealed. 

That consideration be given to a suggestion that the Chancellor’s ap- 
pointment of Vice-Chancellors be subject to confirmation of the Senate. 

Of the Court of Errors it was said that there were 255 cases this year, 
compared with 198 last year, and that 155 of the present cases will not be 
considered until the May, 1932, Term of Court and fifty remained unde- 
cided as of October 30 last. 

A thirteen per cent. decrease in Supreme Court cases this year from 
last year was reported due to the Council’s bill, enacted as a law, referring 
hearings on rules to show cause to the Circuit Court Judges. It said that 
the Court is still “very much in arrears,” however, there being 177 cases 
not decided as of October 30. 

For the two Courts the Council renewed its recommendations that 
Supreme Court Justices be relieved of all trials of homicide cases; that 
District Court opinions be heard before a single Justice on a typewritten 
copy of the record, and that the Court of Errors and Appeals change its 
rules to provide for one Term of Court a year, such Term to open four 
weeks after the opening of the fall Term of the Supreme Court and be 
continuous until summer recess, except for two four-week periods of inter- 
ruption caused by the February and May terms of the Supreme Court. 
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The Council reported that statistics submitted by Chancellor Walker 
showed that the average delay in obtaining a final hearing in Chancery 
Court was about two months and that some Vice-Chancellors are able to 
give these hearings within a month. This “favorable showing” resulted, it 
was said, from the fact that litigated divorce cases are now referred to 
Advisory Masters for a hearing. 

The Council, with its recommendation on the subject of the appoint- 
ments of Vice-Chancellors, also urged that the Chancellor and the Vice- 
Chancellors be given power to require a bond of a complainant in any 
receivership proceeding, and that receivers of insolvent corporations be 
required to file quarterly reports and give notice of these reports to cred- 
itors and stockholders. 

Of the Circuit Courts, the Council said that the “sanguine expecta- 
tions” of some Judges that the cases could be brought under control with 
the assistance of the available Common Pleas Judges have not been jus- 
tified, and that there has been a sixteen per cent. increase in cases listed 
for trial in this year’s fall Term as compared with last year’s. 

“The fact that the trial work of the Court of Chancery is practically 
up to date, in contrast to the woeful congestion of untried cases at the Cir- 
cuits, may be accounted for in part by the fact that the law casts the duty 
on the Chancellor, as the Court of Chancery under the Constitution, to 
see that the work of his Court is promptly attended to, whereas there has 
been an entire absence of any such individual responsibility in the law 
Courts.” 

In stating that Chapter 317, Laws of 1931, gives the Chief Justice 
power to assign Common Pleas Judges to hold Circuit Court in any county, 
whenever, in his judgment, the administration of justice would be expe- 
dited thereby, and that, in the absence of any such assignment by the Chiéf 
Justice, it gives the Supreme Court Justice presiding in the county the 
power to assign the Common Pleas Judges to the trial of cases in the Cir- 
cuit Court, the Council said: 

“By this act, the services of Common Pleas Judges throughout the 
State are rendered available for relieving the congested calendars in the 
Circuits. The Legislature failed to adopt the other section of the bill, 
which would have given the Chief Justice the power to assign the Circuit 
Court Judges. Its desirability is apparent and the Judicial Council is 
again recommending its passage. 

“The purpose back of these bills is to give the power to mobilize the 
judicial ‘man power’ of the law Courts in whatever part of the State the 
Chief Justice, as the ‘general’ of the judicial forces on the law side, shall 
think necessary to expedite the administration of justice. Heretofore the 
responsibility has been the joint one of the Supreme Court Justices with 
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respect to the Circuit Judges and nobody’s responsibility so far as the use 
of the Common Pleas Judges outside of their own county was concerned.” 

Of its recommendation for the four new Circuit Court Judges and six 
special Supreme Court Commissioners the Council said: 

“We are not unmindful of present economic conditions and the 
tendency to curb public expenditures of every nature. It is evident, how- 
ever, that the congested condition of our appellate and trial Courts is a 
deterrent to the economic development of our State. Many industries now 
here complain of the situation in our Courts and industries which would 
come into this State often hesitate to do so because they are fearful of 
the delays in our judicial system. We are of the opinion that the best 
interest of the people will be served by the improvement of our judicial 
machinery as indicated.” 

Of the recommendations that trial Judges be obligated to dispose of 
cases within two months, the Council said: “There can be no doubt that 
many individual litigants have had cause to complain from time to time 
through unwarranted delay in the decision of their cases.” 

The Council suggested that Common Pleas Judges be permitted to 
dispose of Circuit Court issues in second, third and fourth class counties 
not only when the Circuit Court Judge is sitting, but when he has left to go 
to other counties. 

In giving statistics of the county criminal Courts the Council said they 
“reveal a situation which can only be described as alarming.” From Sep- 
tember, 1930, to September last there were 2,234 defendants indicted in 
the State who never appeared to plead to the indictments; 2,152 indict- 
ments were nolle prossed ; 1,044 cases were disposed of by trial, and 3,845 
indictments were disposed of by pleas of guilty or non vult. 

“The Judicial Council,” the report adds, “desires to call attention to 
the defect in the organization of the Court of Common Pleas in counties 
where there is more than one Judge due to the fact that the law provides 
no administrative head of the Court. True, the law does provide that 
where the Judges sit together the senior Judge in point of service shall be 
the President Judge, but the statute stops there, so that, in practical effect, 
each of the Judges has equal power with the other. The general rule is 
that each Judge carries on a separate and independent Court and each Judge 
does from time to time some of all the different kinds of work the Court 
has jurisdiction to do. It is impossible that different Judges should take 
precisely the same view in the matter of sentences in the criminal Courts, 
or in the matter of allowances in Orphans’ Court, or in the numerous 
miscellaneous matters which come before the Court, such as change of 
name, pistol permits, etc. In consequence we have one measure of jus- 
tice in one room and another in a nearby room. The system does not 
tend to equality of justice and efficiency of administration. Under these 
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conditions the lawyers cannot be expected to do otherwise than to jockey 
and manipulate to bring their clients for sentence before the Judge they 
consider the most lenient in general, or specially toward the particular 
crime of which their client may have been guilty. As the business is con- 
ducted he, defendant’s lawyer, can usually accomplish this without diffi- 
culty where pleas of guilty or non vult are to be interposed. The same 
thing applies to allowances in Orphans’ Courts. The lawyer only has to 
wait to bring on his accounting till the Orphans’ Court day of the Judge 
before whom he desires to bring the matter. 

“The Court of Common Pleas is purely a civil Court; it has no crim- 
inal jurisdiction; the Orphans’ Court is practically a lower branch of the 
Prerogative Court, while the Courts of Oyer and Terminer, Quarter Ses- 
sions and Special Sessions are purely criminal Courts. Each of the 
Judges presides in all of these Courts. An improvement would be for 
the respective Judges to specialize as far as possible in some particular 
branch of the work. 

“The Judicial Council therefore recommends that the Supreme Court 
Justice, presiding in the district in counties where there are two or more 
Common Pleas Judges shall make designations assigning the respective 
Judges, so that each shall perform such particular classes of work as in 
the opinion of the assigning Justice shall prove most expeditious.” 

In the District Courts, it was said, there was apparently a slight fall- 
ing off in work. The decrease has been so slight, however, that its recom- 
mendations in a previous report were still necessary. The principal 
recommendation was that District Court Judges be made full-time Judges 
in first class cities, be prohibited from practising law and be paid “ade- 
quate salaries commensurate with their positions.” 





UNLAWFUL PRACTICE OF LAW 


[The following Report to the Bar Association of Hudson County upon the 
above topic has been sent to us for publication.—Eorrtor.} 

To the Bar Association of Hudson County, New Jersey: 

This Committee on the unlawful practice of the law, mindful of the 
fact that corporate fiduciaries have a proper place in modern day business, 
has considered the question of the duties of members of the Bar as affected 
by their professional relations to corporate fiduciaries, such as trust com- 
panies and similar organizations, and, after due consideration, has agreed 
upon the following statement of principles, rules and recommendations : 


PRINCIPLES 


1. Persons contemplating the making of a will or the establishment 
of a trust should be fully advised by their own counsel before decision 
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on matters, such as (a) whether a trust should be created at all; (b) what 
should be its duration; (c) whether it should be revocable or irrevocable ; 
(d) what qualifications are desirable for executor or trustee; (e) how 
many fiduciaries should be named; and (f) what should be the powers, 
immunities and compensation of any such fiduciary. 

2. Decisions on all those points are of serious importance and in 
many cases irrevocable; and the desires of a prospective fiduciary may 
frequently conflict with the best interest of the testator or creator of the 
trust, or of the beneficiaries thereof. 

3. There should be no divided allegiance upon the part of the law- 
yer drawing or advising with respect to a will or trust agreement. 

4. A lawyer should not advise a prospective testator or donor as to 
the making of a will or trust if the lawyer already occupies a relationship 
to a proposed or potential fiduciary which might embarrass him in advising 
fully and freely as to all matters involved in the formation and terms of 
such will or trust. Such embarrassment exists where the prospective 
testator or creator of the trust has come to the attorney at the instance of 
any person or institution seeking to be named as fiduciary. 

5. If an attorney habitually obtains clients as a result of solicitation 
of fiduciary relationships by a corporate fiduciary, and such solicitation is 
known to the attorney, he is acquiescing in the indirect procurement of 
professional employment and taking the benefits thereof. 

6. Past relations of trust and confidence may result in the attorney 
being peculiarly qualified, and consequently under a duty, to advise a 
client in regard to his will or a contemplated trust. In such case he may 
do so, irrespective of relations with the prospective fiduciary, if, after 
full disclosure, the client so requests. 

7. Lawyers should refrain from assisting in or encouraging the dis- 
tribution to laymen of forms of will or trust indentures or similar docu- 
ments, and should endeavor to stop the practice, because of the danger 
in the use of such documents without the revisions and corrections that 
are necessary to meet the needs and intentions of the individual client un- 
der advice of his own counsel. 


RULES 


I. Under no circumstances— 

(a) Shall a fiduciary advertise that it will give, or in fact give, 
through its officers, agents or attorneys, any advice or opinion, or invite 
or promote consultation with its officers, agents or attorneys in respect to 
any legal matter. 

(b) Shall a fiduciary advertise that it will furnish, or in fact furnish, 
opinions or advice of its officers, agents or attorneys as to the inter- 
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pretation, scope, effect or legality of any law, court decision, or legal 
document ; 

(c) Shall a fiduciary extend, by advertisement or otherwise, an 
invitation to the public to bring its legal problems to the fiduciary. 

(d) Shall a fiduciary advertise that through the services of its of- 
ficers, agents or attorneys it will draft or prepare, or assist in the draft- 
ing or preparation, nor shall it, through them, in fact draft, prepare or 
assist in the drafting or preparation of any will, trust agreement, contract 
or other legal document ; 

(e) Shall a fiduciary publish or distribute to the public, forms of 
wills, trust agreements, contracts or other legal documents ; 

(f) Shall a fiduciary, by advertisement, or otherwise, solicit, or re- 
quest, or suggest the employment or retainer of the attorney of the fidu- 
ciary in any such matters. 

(g) Shall a fiduciary, by advertisement, or otherwise, solicit, or 
request, or suggest that the fiduciary be named as a fiduciary in any ca- 
pacity. 

Except that— 

(1) A fiduciary may advertise that upon application it will furnish, 
and may furnish to prospective customers copies of trust agreements, 
deeds, or other legal documents or opinions of its counsel, relating to bonds 
or securities offered by it or purchasable through it; 

(2) A fiduciary for its own purposes may undertake to have, and 
may have its attorneys, at its own expense, pass upon any legal docu- 
ments to which it is, or to which it is requested to become a party, or in 
which it has or may have an interest. 

(3) A fiduciary may, if so requested, but without solicitation or 
suggestion on its part, recommend its attorney to any customer desiring 
legal advice or service upon any matter in which the fiduciary has no 
present or prospective interest. 

(4) A fiduciary may bring to the attention of the, public, by any 
form of advertising, the fact that it is legally authorized to act in any capac- 
ity permitted by law. 

II. No prohibition herein contained shall apply to loans, bond is- 
sues, or similar transactions, when the fiduciary has a pecuniary interest 
other than that solely of a fiduciary. 

III. If any fiduciary shall be in doubt as to the propriety or legality 
of any action or proposed action on its part in relation to the conduct of 
its trust business, it shall be at liberty to submit, through its officers or 
attorneys, the question to the executive committee of the Bar Associa- 
tion of Hudson County to the end that the judgment of that committee 
may be had upon the matter. 
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RECOM MENDATIONS 


In addition to recommending that the Bar Association of Hudson 
County adopt and follow the foregoing principles and rules, which are 
essentially based upon resolutions adopted by the Bar Associations of the 
City and County of New York, we further recommend that: 

(1) The Association records itself as in agreement with the tenor and 
conclusions of the report of the similar Committee of the American Bar 
Association, set forth at pages 189 et seq., of the Advance Program of 
that Association for 1931, printed by The Lord Baltimore Press, of Bal- 
timore, Maryland, and heretofore distributed to the members of the Amer- 
ican Bar Association, which, on September 18, 1931, at Atlantic City, 
adopted the said report (which will probably be reprinted in the next 
“Year Book”’) ; 

(2) This Committee be empowered to recommend to banks, trust 
companies and other fiduciaries the adoption by them of the above stated 
principles and rules: 

(3) This Association seeks the repeal of the present laws (P. L. 
1924, p. 308; P. L. 1925, p. 30; P. L. 1928, p. 676) regulating the unlaw- 
ful practice of the law and procure the enactment of a law simply to the 
effect that it shall be unlawful for any one to practice law who is not 
admitted to practice, and leave it to the Courts to determine what con- 
stitutes the practice of the law; 

(4) Special Committees be named to supervise appropriate proceed- 
ings to be taken against those who persist in unlawful practices; and 

(5) In recognition of the fact that there is a direct relationship 
between the quality of the service rendered by the Bar and the demand 
made upon the Bar for that service, the Bar should diligently and sys- 
tematically endeavor to improve the administration of justice, the qual- 
ity of the service the Bar renders, and its moral and educational quali- 
fications, and thus improve its standing with the public. 

Respectfully submitted this 5th day of October, 1931. 

Davip M. KLAusNER, 
Joun W. Ockrorp, 
PercivaL C. CRuDEN, 
Jutius LICHTENSTEIN, 
Joun F. Goucu, 
Chairman of the Committee on 
the Unlawful Practice of the Law. 
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STATE OF NEW JERSEY v. UNITED N. J. R. R. & CANAL CO,., et al. 


(State Board of Tax Appeals, Nov. 17, 1931) 
Taxes—Assessment of Railroad Property by Previous Board 


Case of the State of New Jersey, Appellant, against United N. J. R. 
R. & Canal Co., Pennsylvania R. R. Co., Lessee, Central R. R. Co. of 
N. J., and Lehigh Valley R. R Co. of N. J. 

In the matter of the Complaint of the Attorney-General on behalf of 
the State of New Jersey against certain assessments for the year 1931 in 
the City of Bayonne. 

Mr. William A. Stevens, Attorney-General, by Mr. Edward P. 
Stout, for the State of New Jersey. 

Mr. Robert J. Bain for the Central Railroad Company of New Jer- 
sey, Lehigh Valley Railroad Company and the Pennsylvania Railroad Com- 
pany. 

Mr. Aaron A. Melniker for the East Jersey Railroad and Terminal 
Company. 


WEAVER, President: This appeal is pursuant to Section 12 of an 
Act for the Taxation of Railroad and Canal property (P. L. 1888, page 
276). The State Board of Tax Appeals is requested to review the find- 
ings of its members when they sat, prior to July 1st, 1831, as members 
of the State Board of Taxes and Assessment, pursuant to Section 3 
of said Act, and ascertained the true value of certain property used for 
railroad and canal purposes in this State. 

The appellant contends that the properties of the respondents are as- 
sessed too low. This is denied by the respondents, who contend that the 
appellant has greatly increased its local assessed values of industrial lands 
in certain portions of the City of Bayonne and now seeks to have the 
State Board of Tax Appeals do likewise with the assessed values of rail- 
road lands in the same section, on the theory of equalization. The ques- 
tion involved is purely a factual one. 

By agreement of counsel for the respective parties in interest the 
testimony, exhibits, etc., of a similar proceeding between the same par- 
ties for the year 1930 were admitted in evidence for the purpose of the 
present litigation ; and, in addition, testimony of experts was taken, as well 
as an interrogation of the individuals constituting the present State Board 
of Tax Appeals, who formerly sat as the State Board of Taxes and As- 
sessment. The members of the Board were called to determine what 
knowledge was before them when making the valuations of the lands in 
dispute. This procedure is supported by the Court of Errors and Ap- 
peals in Long Dock Co. v. State Board, 86 N. J. L. 592; g2 Atl. 439 

The assessments as fixed by the State Board of Taxes and Assess- 
ment are affirmed. Sufficient justification for this action may be found 
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in the expert knowledge of the engineer of the Board, whose experience 
in this kind of work covers about thirty-three years. If this is deemed 
insufficient, then vindication may be found in the opinions of some of 
the experts. It will be said that the amounts affirmed are in a few in- 
stances below the value testified to by an expert witness who appeared 
on behalf of the respondents. In these cases the decision of the Board 
may be defended on the ground that there were sales of property from 
which a just conclusion was drawn and that a radical change had taken 
place in the market for real estate. 

In the case of Schefrin v. Wilensky, 92 N. J. Eq. 109; 111 Atl. 
660, the Court of Chancery said: “It is a fact of common knowledge that 
there was a rising market in real estate in the late summer of 1919 and 
subsequently.” This opinion was affirmed by the Court of Errors and 
Appeals, as appears by reference to 92 N. J. Eq. 705; also reported in 
114 Atl. 927. In the case of Ballinger v. Bartolett, reported in 127 Atl. 
671, the Court said: ‘It is common knowledge that there has been con- 
siderable increase in real estate values since 1917.” If the increase in 
real estate values was a matter of judicial notice at the time of the liti- 
gation in the recited cases, then it can now be said with equal grace that 
the Courts must take juidcial notice of the fact that, since the fore part 
of January, 1928, there has been a great slump in real estate values in the 
State of New Jersey, and this has become more acute during the period 
of the past two years in what has generally been referred to as a “period 
of depression.” This is supported by the evidence. 

The amounts involved in these few cases above mentioned are imma- 
terial at the most, and we prefer the opiniois of the assessors and their 
engineer, who are without bias, rather than those of the so-called ex- 
perts. 
As to factual questions involved in the instant case, the State Board 
of Tax Appeals is sitting as a jury. The testimony of the experts on be- 
half of the appellant and the respondents present wide divergence of views 
as to values. This is not an unusual condition where expert testimony 
comes in. It is well settled law that testimony, even that of experts, as 
to value, does not differ in principle from the like evidence on other sub- 
jects; the opinions are not conclusive, and the jury should weigh them by 
reference to all the other facts and circumstances in evidence, and judge 
of their weight and value by their own common sense and general knowl- 
edge of the subject. Authority for this viewpoint is found in 11 R. C. 
L. page 637, paragraph 55; 22. J. page 728; 42 L. R. A. 767, and the 
cases collated under these authorities. 

The petitions are dismissed. 
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CENTRAL R. R. CO OF N. J. v. STATE OF NEW JERSEY 


(State Board of Tax Appeals, Dec., 1931) 
Taxes—Assessment of Railroad Property—“Average Rate” 


Case of Central R. R. of N. J., Lehigh Valley R. R., Erie R. R., N. 
Y., Susquehanna & Western R. R., Del., Lack. & Western R. R., and 
Philadelphia & Reading R. R., Appellants, against State of New Jersey. 

In the matter of complaints against Assessments and Taxes for the 
year 1931 on Appellant’s property used for railroad purposes. 

Mr. Robert J. Bain, Mr. Alexander H. Elder and Mr. R. D. Van 
Duzer, representing the Appellant Railroads. 

Mr. Theodore Backes and Mr. John Solan, Deputy Attorney-Gen- 
eral, representing the State Tax Commissioner. 


WEAVER, President: The appellants, railroad corporations, by 
their petitions in these cases (all the petitions being consolidated in one 
hearing) bring before us for review the levies for taxes payable by them 
to the State of New Jersey in the year 1931. 

The question involved is the legality of the determination by the 
State Board of Taxes and Assessment (which was the proper Board prior 
to July Ist, 1931; see Chapters 101 and 336 of the Laws of 1931) of the 
“average rate of taxation” for the year 1931 of $4.081 per hundred dol- 
lars of valuation. The appellants contend that the “average rate of tax- 
ation” for the year 1931 is excessive and unlawful, in that the rate has not 
been determined according to the true value of the real and personal prop- 
erty subject to local taxation, but according to its assessed value, which is 
much less than the true value, and, therefore, the average rate is exces- 
sive, and, as a result, the tax upon the main stem property, tangible per- 
sonal property and franchises of the railroads for the year 1931 is mil- 
lions of dollars in excess of the tax provided by law. Appellants submit 
that, under the evidence the present “average rate of taxation” should be 
reduced from $4.081 to not more than $2.093 per hundred dollars of val- 
uation, and the tax upon the railroad property as heretofore classified be 
reduced accordingly; that is to say, this Board is to compute an “average 
rate of taxation” for the year 1931, and in doing so to use in the calcu- 
lation by means of which said “average rate of taxation” is struck, not the 
locally assessed property certified and sent to the State Board of Taxes 
and Assessment (now the State Tax Commissioner; see Chapter 336 of 
the Laws of 1931) by the local assessors pursuant to the provisions of Sec- 
tion 3 of what is known as the Average Rate of Taxation Act of 1906 (4 
Compiled Statutes 1910, page 5280), but a valuation of such local property 
estimated and fixed by this Board. 

The State of New Jersey contends that this Board as now sitting and 
constituted does not possess the legal power to teview and change the 
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“average rate of taxation” as ascertained by the former State Board of 
Taxes and Assessment for the year 1931, to the extent of using in the 
computation, in lieu of the valuations certified to the State Board of Taxes 
and Assessment by the local assessors, the valuations fixed and ascer- 
tained by this Board itself. 

1. Assuming that this Board had jurisdiction to review and change 
the “average rate of taxation,” it could not do so on the proofs of the 
appellants in this cause. The proofs of the appellants are not sufficiently 
definite, positive or certain in quantity or quality to satisfy this Board that 
the valuations of locally assessed property certified and sent to the State 
Board of Taxes and Assessment, and supported by oath of local asses- 
sors, are not the “true values.” See P. L. 1917, page 61; more par- 
ticularly on page 62, reading: “After the equalization table is finally 
confirmed by the Board, the valuations of real property in each district as 
equalized shall be deemed to be the true valuation of such property in 
computing the total ratables of each district for all apportionments of 
county and State taxes, charges or distribution of moneys. A certified 
copy of such equalization table as confirmed shall be transmitted to the 
State Board of Taxes and Assessment.” 

Great latitude was allowed appellants in their proofs so that every- 
thing might be brought before the Board, but a careful reading of the 
testimony established no more or no less than in certain taxing districts 
there are some under-valuations and in other taxing districts there are some 
over-valuations. The proofs were general and not specific; they failed to 
show anything with respect to the great mass of taxable property. The 
evidence offered only affected small portions or sections of fourteen of 
the twenty-one counties of the State. Many of appellants’ witnesses 
failed to fix any time when they based their determination of the al- 
leged ratio of assessed value to true value. The time to be established was 
of October Ist, 1930. The Supreme Court has said: “Each assess- 
ment of property for taxation is a separate entity distinct from the as- 
sessment of the previous or subsequent years; assessments are made each 
year.” United New Jersey Railroad & Canal Company v. State Board of | 
Taxes and Assessment, et al., 128 Atl. Rep. 427. 

Many of appellants’ witnesses failed to show any sales or other 
bases in the year 1930 for their determination; some few showed sales 
for the year 1930 ranging in number from seven to twenty-one. The tes- 
timony further shows that sales made were mostly of active or desirable 
property, but the great bulk of property was inactive and this condition 
was State wide. Judicial notice must be taken of the fact that the real 
estate market has been inactive for several years and many properties 
are now assessed for more than their true value. In fact it is almost im- 
possible to determine what true value now is or has been since 1928. The 
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testimony showed that some portions of the State, like Camden county, 
were under-valued and others were over-valued. A most careful study 
of all the testimony clearly demonstrates that petitioners have failed to 
carry the burden of the proof. 

Counsel for appellants in their opening and in their brief stated that 
they would “show an organized or determined effort of local assessors to 
notoriously, systematically and intentionally assess local property at less 
than its true value,” but no testimony of that character has been offered. 
The Supreme Court of this State in the case of Estell v. Hawkins, 50 N. 
J. Law, 122, at page 125, has said: “The presumption is in favor of the 
correctness of the estimation made by the assessor, the sworn officer, and 
before a tax can be disturbed . . . the burden is put upon the ob- 
jector to show by his proofs a clear error in such estimation. When the 
testimony does not decidedly bear against the correctness of the asses- 
sor’s action, the Court cannot disturb it.” No values have been fur- 
nished to this Board by appellants whereby this Board could revalue the 
ratables in the State of New Jersey and fix an “average rate of taxation.” 
Even if this Board had jurisdiction and had such evidence before it as 
to warrant such revaluation, the entire financial structure of the State 
would be upset. 

2. Taxation is purely a creature of statute. In this State the law 
is so clearly settled that no citation of authority is necessary to show 
that statutes must be strictly construed and strictly complied with. The 
“average rate of taxation” is a creature of statute and its manner of crea- 
tion and mode of application is clearly set forth in 4 Compiled Statutes, 
1910, pages 5279-5280. The former State Board of Taxes and Assess- 
ment was performing purely a ministerial duty in determining that rate 
and applying it to the assessed values of the petitioners’ property. The 
Legislature created a “yard stick” as the standard of measurement and 
the former State Board of Taxes and Assessment was merely using that 
“yard stick” as directed by the statute. The act of the State Board of 
Taxes and Assessment being ministerial and not judicial, the petitioners 
are not being deprived of their property without due process of law, con- 
trary to the Constitution of the United States and the Fourteenth Amend- 
ment thereof. The Court of Errors and Appeals of this State, in Ber- 
gen County Railroad Company v. State Board of Taxes and Assessment 
121 Atl. Rep., page 150, has said: 


“The fixing of the local rates in each taxing district and the determi- 
nation of the average rate of taxation to be applied to the assessed values 
of railroad property were ministerial acts, in the ascertainment of which 
the prosecutor was not entitled to notice and hearing. If the prosecutor 
was entitled to notice and hearing upon the determination of the average 
rate of taxation to be applied, it would be equally entitled to a notice and 
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hearing upon the fixing of every local tax rate, as each local tax rate is 
a factor in making the average rate of taxation. We think the Legis- 
lature had the power to enact the statute of 1921 and that in view of the 
fact that the prosecutor was accorded a hearing with respect to its 1921 
taxes upon the only determination involving a judicial act, namely, the fix- 
ing of the value of its property for assessment purposes, that the prosecutor 
was not deprived, by the application of the 1921 average rate of taxa- 
tion to the assessed value of its property, of the benefits of the Fourteenth 
Amendment to the Constitution of the United States; and that its prop- 
erty was not taken without due process of law.” 

We shall point out later that the appellants in this cause could have 
had their day in Court when the local assessors and the County Boards 
were performing their duties; namely, the fixing of the value of prop- 
erty for assessment purposes, but the appellants permitted these oppor- 
tunities to go by default and as we shall later point out, they are now 
barred of their right at this late date to complain. 

Continuing further the question of performance of a min- 
isterial duty by the former State Board of Taxes and Assessment, it was 
said by the Supreme Court in the case of West Shore Railroad Company 
v. State Board, 104 Atl. Rep. 335; affirmed by the Court of Errors and 
Appeals, 106 Atl. Rep. 893, referring to the power of the State Board of 
Taxes and Assessment under what is known as the Average Rate of Tax- 
ation Act, that: ‘The Act of 1906 (Chapter 82), which is the supple- 
ment to the Act for the taxation of railroad and canal property, leaves 
the State Board no discretion in establishing the average rate of taxation 
for the State ratables, so far as the local returns from the various taxing 
districts are concerned. The State Board is required by the provisions 
of that Act to accept them at their face value, and make the State compu- 
tation of the average rate upon the basis of the figures so returned.’ In 
Michigan Central Railorad Company v. Powers, 201 United States 245, 
the Court dealt with a Michigan statute (which our Court in Central Rail- 
road Company v. State Board, 67 Atl. Rep. 672, stated was similar in 
principle to what is known as our Average Rate of Taxation Act) and 
sustained said statute against the contention that the fixing of the rate 
of taxation is a legislative function; that in ascertaining the average rate 
by the method described, there is no exercise of legislative judgment, but 
that is determined by the action of the various local assessing and taxing 
boards, who, though charged with no duty of inquiry as to necessities of 
the State or the proper rate of taxation of railroad property, are in fact 
the only officials exercising any discretion and judgment.” 


In the Michigan Central case, the Court comments favorably upon the 
case of the Board of Education v. State Assessors, 133 Michigan, 116, 
wherein the Michigan average rate statute was involved. In that case the 
State Board of Assessors, in levying the tax upon the railroad companies 
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of that State, had assumed to take into consideration the value of other 
property by adding to the actually assessed value of such property as fixed 
by local assessors and by the State Board of Tax Commissioners, thereby 
reducing the rate to be levied upon the railroad property of the State and 
thus reducing by a very substantial sum the amount which the State would 
receive of its proportion of the tax assessed against railroad property. 
The Court held that the State Board of Assessments had no power to in- 
crease the value as returned to it by the local assessors and the Board of 
Tax Commissioners, saying at page 119: 

“A fair reading of this language of the statute, we think, leads to the 
conclusion that the Board of Assessors has imposed upon it the duty, 
ministerial in character, of determining by a computation from data, which 
the law provides for placing in its hands, the rate of taxation which other 
property in the State is subjected to, as it appears by assessment rolls 
which are supposed to contain an accurate and true assessment of all prop- 
erty at its full cash value . . . It [Legislature] has fixed a method 
through which, by mathematical computation, the exact rate shall be de- 
termined, and, as we have seen, this is based upon definitely ascertained 
data which is committed to the hands of the State Board of Assessors.” 

The case cited by appellants of Director General v. State Board, 93 
N. J. Law, 294, is not applicable to the present situation. In the cited 
case, the State Board assessed taxes on railroad property according to 
rates which subsequently, in a judicial proceeding, were determined to be 
erroneous. The Director-General, in view of this, applied to have the 
average rate re-calculated, but the Board refused to act on the ground 
that the time to calculate the rate had passed. The Supreme Court or- 
dered the Board to calculate a new rate and to use the corrected assess- 
ment in so doing. In the present case, the local valuations as certified to 
the former State Board of Taxes and Assessment, agreeable to the pro- 
visions of the Act, have never been changed by any Court, and therefore, 
this Board cannot ignore these certified valuations and ascertain and 
substitute new valuations. 40 C. J. 1210, says: “A ministerial duty has 
been variously defined as a duty in which nothing is left to discretion; a 
duty performed by one acting under superior authority, or not with un- 
limited control; a simple definite duty, arising under conditions admitted 
or proved to exist, and imposed by law; an absolute and imperative duty, 
the discharge of which requires neither the exercise of official discretion 
nor judgment.” It is clear that the only duty which the State Board of 
Taxes and Assessment had at the time of fixing the “average rate of tax- 
ation” was to apply the formula created by legislative enactment. 

This Board is clearly without jurisdiction to grant the relief sought. 

3. P. L. 1918, page 862, Section 501, of the General ‘Tax Act, pro- 
vides that “the assessor shall begin the work of making assessments upon 
real and personal property upon the first day of October in each year and 
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shall complete the same by the 1oth day of January following, on which 
date he shall attend before the County Board of Taxation and file with 
said Board his complete assessment list, and a true copy thereof. ; 
The assessor shall annex to his assessment list and duplicate so filed, his 
affidavit, . . .” which affidavit among other things must include a 
statement that he has valued the same without favor or partiality at its full 
and fair value, at such price as in his judgment it would sell for at a fair 
and bona fide sale by private contract on the first day of October last. 

P. L. 1918, page 866, Section 507, provides that ‘‘upon the filing of the 
assessment lists and duplicates by the assessors with the County Board 
of Taxation . . . said Board shall meet for the purpose of examin- 
ing, revising and correcting said tax lists and duplicates. Such Board 

shall have the power, after investigation, to revise, correct and 
equalize the assessed value of all property in the respective taxing dis- 
tricts ; to increase or decrease the assessed vaiue of any property not truly 
valued,” etc. 

In the case of Sea Isle City v. Cape May, 50 N. J. Law, page 50, 
the Court said: “The duplicates of the several assessors are presumed 
to contain correct valuations of all taxable property in each township or 
ward. The Board of Assessors is not warranted in reducing the valua- 
tions appearing on any duplicate, nor has it power to increase the valua- 
tions contained in any duplicate, unless upon a careful, particular and 
thorough comparison of the respective duplicates, and then only by in- 
creasing the valuation by such percentage as shall appear to be just and 
proper, and warranted by such comparison.” See Englewood v. Hopper, 
54 N. J. Law 544; Ridgewood Township v. Coe, 44 Atl. Rep. 952; 
Woodstown v. Board, 56 Atl. Rep. 124. 

Section 701 of the General Tax Act, P. L. 1918, page 81, provides: 
“Any taxpayer feeling aggrieved by the assessed valuation of his property, 
or feeling that he is discriminated against by the assessed valuation of any 
other property in the County, . . . may, on or before the fifteenth 
day of June, file with the County Board of Taxation a petition of appeal 
to the County Board of Taxation . . . Such Board shall thereupon 
make such order respecting the time and manner for hearing such appeal 
as it may deem just, and shall summarily hear and determine such ap- 
peal, and revise and correct such assessment in accordance with the true 
value of such taxable property.” 

The unfortunate position of the appellants in this cause in applying 
for the relief they seek is readily determined by an examination of an 
opinion by the late Justice Katzenbach in Hackensack Water Company 
v. State Board of Taxes and Assessment, reported in 139 Atl. Rep. page 
410, wherein the Court said: 
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“It is clear that no person is denied the equal protection of the laws 
if a remedy is provided by State legislation for the correction of the 
grievance complained of. Under Section 701 of Chapter 236, Laws of 
1918, any taxpayer aggrieved by the assessed valuation of his property, 
or feeling that he is discriminated against by the assessed valuation of any 
other property in the taxing district, may, on or before June 15th, file 
with the County Board of Taxation a petition of appeal setting forth the 
cause of complaint, the nature and location of such assessed property, and 
the relief sought. The purpose of this Act was to prevent just such dis- 
crimination as the prosecutor complains of. There is nothing in the 
record which shows that the prosecutor took such action before the Count 
Board of Taxation. It has refused to avail itself of the remedy afforded it 
by our legislation to correct the evil of which it complains. One cannot 
claim a deprivation of constitutional rights by ignoring the remedy pro- 
vided.” 


The appellant railroad companies, who are certainly taxpayers, by this 
provision of the statute had the opportunity of having their day in Court 
and could have had the assessment in the taxing district revised and cor- 
rected in accordance with the true value of such taxable property. Sec- 
tion 704 of the same Act provides: “Any appellant who is dissatisfied 
with the judgment of the County Board of Taxation upon his appeal may 
further appeal from said judgment to the State Board of Taxes and As- 
sessment by filing a petition of appeal to said State Board . . . on 
or before the first day of October following the judgment of the County 
Board, and the State Board shall proceed similarly to hear and determine 
all such appeals, and render its judgment thereon as soon as may be.” 
These provisions for appeal, review, revision and equalization are also in- 
corporated in the County Board of Taxation Act found in P. L. 1906, 
page 210. Our Courts have said that under the Tax Act of 1846, and 
it applies equally to the supplements and amendments to that Act, that “if 
other lands in the township are assessed much below their value, it is no 
ground for setting aside an assessment made upon a correct valuation ; 
but the remedy of the latter is to appeal from his assessment, and at the 
same time apply to the commissioners of appeal . . . to raise such 
assessments as may be too low.” State v. Randolph Township, 25 N. J. 
L. 427; State Paulson v. Taylor, 35 N. J. L. 184-189; State-Wharton 
v. Koster, 38 N. J. L 308; Maxon v. Segoine, 53 N. J L. 339. Also see 
Royal Mfg. Co. v. Board of Equalization of Taxes of New Jersey, 78 N. 
J. L. 337; 74 Atl. 525. This is the remedy which the petitioners should 
have sought; that is, they should have applied to the County Tax Board 
to raise such assessments as they deemed to be too low, and in the event 
of that Board refusing to do so, then to have applied to the former State 
Board of Taxes and Assessment. When they failed to do this, they lost 
their day in Court. 
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a 


P. L. 1906, page 213, provides that the County Boards shall have the 
power, after investigation, to revise, correct and equalize the assessed value 


of all property in the respective taxing districts, to increase or decrease 
the assessed value of any property not truly valued, and this applies to 
personal property as well as real property. In the case of Acquackanonk 
Water Company v. Passaic County Board of Taxation, 88 N. J. L. 555 
(also found in 96 Atl. Rep. page 481) Justice Minturn wrote the opinion 
and held that the failure of the petitioner to make his appeal within the 
time limited was fatal, and cited for his authority Kenilworth v. Board 
of Equalization, 78 N. J. L. 304; 72 Atl. Rep. 966. 

P. L. 1906, page 216, provides as follows, in Section 10: ‘Any ac- 
tion or determination of any County Board of Taxation may be appealed 
for review to the Board of Equalization of Taxes of New Jersey (subse- 
quently superseded in 1915 by the State Board of Taxes and Assessment, 
and now, by the 1931 Act, by the State Board of Tax Appeals), under 
such rules and regulations as said Board of Equalization may from time 
to time prescribe, and said Board of Equalization shall be authorized and 
empowered to review such action and proceedings and give such judgment 
therein as it may think proper.” In the present situation there is nothing 
that the present State Board of Tax Appeals can review. 

P. L. 1917, page 61, provides in the first section that “the County 
Board of Taxation of each county shall annually ascertain and determine, 
according to their best knowledge and information, the general ratio or 
percentage of full value at which the real property of each taxing district 
is assessed, according to the tax lists laid before the Board. They shall 
prepare an equalization table showing the assessed valuation of the real 
property in each district, the ratio of percentage, if any, by which the as- 
sessed valuation should be increased or decreased in order to correspond 
to true value, and the true value of the real property within the district as 
determined by them.” Section 2 provides for the formulation of an equal- 
ization between the different taxing districts and said section further pro- 
vides as follows: “After the equalization table is finally confirmed by 
the Board, the valuations of real property in each district as equalized 
shall be deemed to be the true valuation of such property in computing 
the total ratable of each district for all apportionments of county and 
State taxes, charges or distribution of moneys. A certified copy of such 
equalization table as confirmed shall be transmitted to the State Board of 
Taxes and Assessment.” This being a statutory enactment, it must neces- 
sarily be strictly construed and strictly followed, and it is prima facie evi- 
dence of the true valuation of the property contained in the report and was 
necessarily accepted by the Board of Taxes and Assessment as being a 
true valuation. Section 3 of the same Act provides that the equaliza- 
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tion table may be reviewed by the State Board of Taxes and Assessment 
on complaint of any taxing district or taxpayer in the county or on its own 
motion, but no change shall be made in such table except after a hearing 
in the county, of which five days’ notice shall be given by mail to the gov- 
erning body of each taxing district. A careful reading of this section 
of the Act leads to but one conclusion, and that is that if there is a mathe- 
matical error in the aggregate valuations, then such error shall be cor- 
rected and the difference between the amount of State and county taxes 
actually charged against each district in the county and the amount which 
should have been charged according to the table; such difference shall be 
debited or credited as the case may be to each taxing district on account 
of its share of State and county taxes next due. It is clearly not the inten- 
tion under this section of the Act to provide a right of appeal on valua- 
tions alleged to be assessed in excess of or below true valuations. 

It was decided in the case of Central Railroad Company of New Jer- 
sey v. Assessor, 74 N. J. L. 1, that the State Board may compel the reas- 
- sessment of the whole property of the taxing district when it is shown 
that it has been assessed at substantially less than its true value; but it is 
not justified in doing this merely on the stipulation of the facts to which 
the taxing district is not a party. In the instant case, none of the 570 
taxing districts of the State of New Jersey are parties to the proceeding. 
It would be a physical impossibility for the State Board of Tax Ap- 
peals at this late date to cause a revaluation of all the property in the State 
of New Jersey, and create a new “average rate of taxation.” As before 
stated, to attempt to do so would create a state of chaos undermining the 
entire financial structure of the State. 

It seems to us that the whole situation is summed up in the case of 
Long Dock Co. v. State Board of Assessors, 89 N. J. Law 108, in which 
the Court said: “The fact that neighboring property is valued at less 
than true value does not entitle a railroad, whose property is assessed at 
its true value, to have its valuation lessened on account of the under-val- 
uation of its neighbor’s property.” Mr. Justice Parker, who wrote the 
opinion in that case, said: “If the Legislature has provided no machinery 
enabling a railroad whose property is assessed at true value to compel the 
under-valuation of neighboring property to be raised to its true value, the 
proposition to lower the railroad value may appeal to a sense of fairness, 
but is not legally sound. Central R. R. Co. v. Board, 49 N. J. Law 19; 
7 Atl. 306.” In the instant case, the petitioners did have the benefit of the 
machinery which the Legislature devised subsequent to the cited case, and 
did have their opportunity to compel a revaluation of other property, and 
having failed to avail themselves of the use of that machinery we do not 
see how they can now complain. 
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For the reasons before stated, we are of the opinion that the prayer 
of the appellants must be denied, and the rate fixed by the former State 
Board of Taxes and Assessment of $4.081 per hundred dollars of valua- 


tion, for the year 1931 must stand 
The petitions are dismissed. 





MISCELLANY 





SOME STATE NOTES 


Last month at the 54th annual 
dinner of the Hudson County Bar 
Association, the guest of honor was 
Justice Luther A. Campbell, who 
presides over that county. Besides 
ex-Governor Silzer, speakers were 
former Vice-Chancellor Merritt 
Lane, Dr. Harold L. McBain, Dean 
of the School of Political Science 
at Columbia, Mark A. Sullivan, 
President of the organization, who 
presided, and Edward Ford, humor- 
ist. About 400 persons attended. 


George H. Dalrymple, Passaic 
lawyer, charged with appropriating 
to his own use $3,500 given him by 
a client for investment and who was 
to have had a hearing on disbarment 
proceedings before the State Board 
of Bar Examiners, has resigned as 


a member of the Bar. Announce- 
ment of the resignation was made 
by J. Vincent Barnitt, assigned by 
the Supreme Court to prosecute the 
case. Mr. Dalrymple is a former 
member of the Assembly and a for- 
mer Passaic District Court Judge. 

The schedule of Court days for 
Essex Common Pleas Judges has 
been changed to accommodate the 
Surrogate‘s and Probation offices. 
The civil week now will consist of 
pleas and special sessions on Mon- 
day, Orphans’ Court Tuesday, and 
sentences Wednesday, leaving the 
other two Court days for actions at 
law. 

Mr. George J. Miller, of the 
Perth Amboy Bar, has been pub- 


lishing in “The Sunday Times,” of 
New Brunswick, a long series of ar- 
ticles upon the early Middlesex 
Courts, Judges, Sheriffs, etc., of 
that county, many of the dates con- 
cerning whom were previous to 
1700. They have all been of real 
historic interest and _ well-worth- 
while. They appear to be completed 
and we shall give them a more ex- 
tended notice later. 

The Somerset County Bar Asso- 
ciation, at its annual meeting last 
month, elected the following of- 
ficers: President, James I. Bow- 
ers; Vice-President, Francis L. 
Bergen; Secretary, Leon Gerofsky ; 
Treasurer, Irving Schwed; Direc- 
tors, four years, Daniel H. Beek 
man and Hugh K. Gaston; two 
years, Edward P. Johnson and 
Judge John F. Reger. 

Judge William A. Slaughter of 
the Court of Common Pleas of Bur- 
lington county has just pub- 
lished a small, gaily decorated book, 
entitled “Little Turtle of the Lenni 
Lenape.” 

Governor Larson appointed W. 
Warren Barbour, wealthy manu- 
facturer, of Rumson, Monmouth 
county, as U. S. Senator to fill the 
vacancy caused by the death of 
Dwight W. Morrow. Mr. Barbour 
will serve until the general election 
in 1932, when it is expected he will 
be the Republican nominee for re- 
election. 

Mr. George Sheetz, Jr., con- 
nected with the law firm of Carey 
& Lane of Jersey City, died 
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on the night of December 24th at 
his home in that place, aged 35 
years. He was Deputy Comptroller 
of the New Jersey State Inheritance 
Tax Division for Hudson county. 
A wife survives him. 

Dr. Carlos E. Godfrey, Director 
of Public Records in this State, has 
sent out a circular to many offices 
keeping Public Records, naming 
manufacturers of tested black rib- 
bons that should be used in such 
offices. 





ESSEX COUNTY BAR 
ASSOCIATION 


The annual meeting of this As- 
sociation was held on December 4th 
last. Charles H. Stewart, Vice- 
President of the organization, was 
elected President to succeed John 
M. Emery. Mr Stewart is corpora- 
tion counsel of Irvington and a for- 
mer Judge of the Irvington District 
Court. Milton M. Unger, a trus- 
tee, was named Vice-President to 


succeed Mr. Stewart, and Francis 
Child was elected Mr.Unger’s suc- 


cessor. Charles R. Hardin was re- 
elected a Trustee and Lionel P. 
Kristeller, Secretary, and Prosecu- 
tor Joseph L. Smith, Treasurer, 
were continued in office. 

A resolution presented by Mr. 
Unger that an Association be 
formed of representatives of county 
Bar Associations to protect the legal 
profession from vicious legislation 
and promote legislation in favor of 
the speedy administration of jus- 
tice, took up most of the time of the 
meeting before it was adopted. 

Two amendments to the Consti- 
tution which would have given a 
Committee power to prevent polit- 
ical considerations from outweigh- 
ing fitness in the selection of can 
didates for judicial positions, in- 
cluding that of the Prosecutor of 
the Pleas in Essex county, were 
voted down. 


Constitutional amendments adopt- 
ed by the club provided for the en- 
larging of the Ethics: Committee 
from six to nine members, and cre- 
ated a Committee on the Unlawful 
Practise of Law. Six Committees 
also were created on Practise and 
Procedure in the various branches 
of the State and county Courts. 

A memorial resolution was adopt- 
ed on the death of Federal Judge 
William N. Runyon November 9, 
and the Association stood a minute 
in silence. 





NOVEL GROUNDS FOR 
DISBARMENT 


The Rules of Conduct adopted by 
the Oklahoma State Bar contain 
twelve specific grounds for disbar- 
ment. Two of these are in response 
to recent thought and recent needs. 
The third paragraph says: 

“That his course of conduct, 
though dissociated from his duties 
to the Court or to his clients, is such 
as to render him an unfit, unsafe 
and untrustworthy person to be en- 
trusted with the powers, responsi- 
bilities and duties of an attorney 
and counsellor-at-law.” 

Paragraph eleven reads: 

“That he has divided or agreed 
to divide fees earned or received 
with his client, or has paid such fees 
to his employer in lieu of salary or 
compensation received from his 
employer.” 





OBITUARY 


Mr. Acton C. HARTSHORNE 


Mr. Acton Civie Hartshorne, one 
of the oldest members of the New 
Jersey Bar, died at his residence at 
Summit, N. J., December 10, 1931. 
He was born in Freehold township, 
Monmouth county, October 12, 
1843, being the son of Richard S. 
and Emily G. (Morris) Hartshorne. 
After a common school education he 
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became Deputy County Clerk in 
that county for seven years, when 
he studied law under Hon. Joel 
Parker in Freehold, and was admit- 
ted to the New Jersey Bar as at- 
torney at the February Term, 1870, 
and as counselor six years later. 

In 1873 Governor Parker ap- 
pointed him a Commissioner from 
New Jersey to the Vienna Exposi- 
tion. On May 1, 1875, he became 


a law partner with Hon. Chillion 
Robbins at Freehold, which contin- 
ued ten years. He was President of 
the Freehold Board of Water and 
Sewer Commission; a Director and 
Secretary of the Freehold Mutual 


Loan Association; organizer and a 
director of the Decatur (Tenn.) 
Land Company, and interested in 
other corporations Several years 
ago, as Commissioner appointed by 
the Supreme Court, Mr. Harts- 
horne conducted an investigation of 
Ocean County affairs. He was of 
late on the retired list. 

He married, November 28, 1877, 
Georgie E., daughter of George H. 
and Catharine Bibb, of Carlonville, 
Alabama. Surviving are a son, 
William B. Hartshorne; a daugh- 
ter, Katharine B. Hartshorne, both 
of Summit, and a sister, Mrs. Wil- 
liam S. Throckmorton, of Freehold. 








